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THE FEDERALISM TEST
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

ON THE ISSUE of compensating states for the loss of their GST revenues, in the 41st meeting
of the GST Council held on August 27, the Union government had presented the states with two
options. The Centre had estimated the states’ total loss of GST revenue at Rs 3 lakh crore, of
which, Rs 65,000 crore was expected to accrue from the compensation cess. Of the remaining
Rs 2.35 lakh crore, the loss due to an “Act of God” — the pandemic — was estimated at Rs 1.28
lakh crore. The first option was to provide states a special window to borrow Rs 97,000 crore
from the RBI, which was later revised to Rs 1.1 lakh crore. Under this option, both the interest
payments and the repayments would be made from future collections of the compensation cess.
In the second option, the entire shortfall of Rs 2.35 lakh crore could be borrowed from the
market and the states would have to bear the interest costs, but the repayments would be
adjusted against future collections of the cess. While the states ruled by the BJP and its allies
have opted to take the first option, 10 states ruled mainly by the Opposition parties have rejected
both the options and have stated that it is the Centre’s responsibility to compensate the states,
and therefore, it should borrow.

Building the consensus which culminated in the creation of the GST Council in 2017 to levy GST
— a unified domestic consumption tax — was hailed as a great example of cooperative
federalism. The states had agreed to join in the reform even as it involved sacrificing their fiscal
autonomy. Concerned with their Central Sales Tax compensation experience, states wanted a
firm assurance from the Centre. The minutes of the 7th and 8th GST Council meeting show that
most of the states wanted the Centre to commit on paying compensation from the Consolidated
Fund of India (CFI) at which the Union Finance Minister had stated, “….Compensation to the
States shall be paid for 5 years in full within the stipulated period of 5 years and, in case the
amount in the GST compensation fund falls short of the compensation payable in any bi-monthly
period, the GST Council shall decide the mode of raising additional resources including
borrowing from the market which could be repaid by collection of cess in the sixth year or further
subsequent years” (Para 23 iii. Page 27 of the minutes of the 8th meeting) Thus, there was a
clear commitment of the Centre on the issue of compensation and the method of recouping the
loss.

The payment of compensation has plunged the Union-state relationship to a new low. Besides
the issue of compensation itself, the way the entire episode has been managed smacks of
gaming and strategy in a period of crisis which does not augur well for the future of the Union-
state relationship. First, the presentation of the two options without any discussion in the council
and mandating that states choose one of the options within a week was not in the spirit in which
the compensation was promised. In fact, reneging on the agreement, by not recognising the
Centre’s commitment, will make states wary of any future reforms involving an agreement with
the Centre. Second, giving selective press statements from time to time by “officials” and
“sources” to pressurise the states into accepting one or the other option does not infuse
confidence. There was a statement in the press a few days ago that 21 states have accepted
the first option and if the rest of the states do not exercise their option within a week, they will
have to wait until 2022. Third, there was a statement by the Union finance ministry officials that
the GST Council does not have jurisdiction over borrowing and borrowing is an individual state
and Centre’s decision under Article 293 of the Constitution. If so, why were the two borrowing
options presented to the states in the meeting of the Council? Is this not completely contrary to
the promise made by the finance minister in the 8th meeting of the council quoted above?

https://indianexpress.com/article/explained/pandemic-explained-who-novel-coronavirus-covid19-what-is-a-pandemic-6309727/
https://indianexpress.com/about/bjp/
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The issue is one of compensation to be paid to the states for which a solution must be found. It
is the Centre’s commitment to find the compensation mechanism and borrowing is one of the
options — that must be discussed in the Council. Furthermore, if the commitment of the Centre
is recognised as admitted by the finance minister in the 7th GST council meeting, given the
relative fiscal strength of the Centre and the states and as the interest rate of the Centre’s
borrowing is lower than that of the states, the Centre should take the responsibility to borrow.
Both interest payments and repayment of the principal liability can be met from future collections
from the cess.

This issue is of immense significance for the future of Centre-state relations. This is not merely a
matter related to compensation for the loss of revenue, but has to do with the credibility of
honouring the agreement. So far deliberations in the council have been carried out in the spirit of
camaraderie. But pressuring states on the basis of political strength will have adverse
consequences for the country’s federal structure.

The writer was member, Fourteenth Finance Commission and former director, NIPFP.
Views are personal
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‘FREEDOM OF SPEECH IS BEING MAULED’
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

A gradual erosion of one of our most precious fundamental rights — the right to freedom of
speech and expression — is adversely impacting the liberty of all those who dare to speak up.
Our freedom of speech is being mauled, through twisting and turning the law if not abusing it
altogether. In my opinion, one of the worst forms of curtailment of the freedom of speech is
charging a person with sedition. In 1962, a Constitution bench of the Supreme Court … drew a
correlation between sedition and violence, sedition and inciting violence, and sedition and
tendency to incite violence — not just simple violence but violence of such a degree as to bring it
within the purview of public disorder. So, when you have rival gangs confronting each other and
one of them shouts “maro”, a law-and-order situation of rioting and attempt to murder arises, not
of sedition. However, depending on the occasion and context, when a speaker raises a slogan
at a public gathering of supporters by shouting “goli maro”, a charge could possibly be laid of
tending to incite violence or incitement to violence and raising a public order issue rather than a
law-and-order issue. The distinction is quite clear.

When there is a call to protest for a cause without any incitement to violence, it would not be
sedition under any circumstances. For example, when a call was made for large numbers to
assemble on the lawns of India Gate to protest against the rape and murder of Nirbhaya, or
when India Against Corruption peacefully protested on the Ram Lila grounds, the organisers
could not be held liable for sedition. This is extremely important for distinguishing between free
speech and sedition, but unfortunately the distinction is being lost sight of by the establishment.

In recent years, new methods of silencing speech have been introduced: Attribute something to
a speaker that he or she never said. A doctor delivered an address to students of the Aligarh
Muslim University sometime in December 2019 criticising the Citizenship Amendment Act and
the National Register of Citizens. Over one month later, he was arrested for making a
provocative speech. About 10 days later, he was granted bail but was not released. Immediately
thereafter, he was kept in preventive detention under the National Security Act. The doctor
challenged his preventive detention in the Allahabad High Court and by a judgment and order
passed on September 1, the preventive detention order was quashed. The HC concluded that
the detenu was alleged to have said things which he did not. For example, while he spoke of
national integrity, he was accused of promoting hatred; while he deprecated violence, he was
accused of promoting violence. Another recent case on the same subject of attribution is that of
a student activist, accused among things, of attempt to murder and making an inflammatory
speech and inciting violence. The Delhi High Court granted her bail after three months and
noted that the prosecution had “failed to produce any material that she in her speech instigated
women of particular community.”

These cases lead to a frightening inference that if a citizen says something that is not even
distasteful, he or she can be arrested on the basis of a fairy tale. If that person does not say
anything at all but is a thorn in the flesh of the establishment, she can still be arrested and
detained on some trumped up charges.

If you are old enough, please compare it to the period between 1975 and 1977 when persons
were jailed for allegedly threatening the internal security of the country, without any evidence in
this regard. We are gradually witnessing a somewhat similar situation… the only difference
being that during the Emergency, the alleged threat was to our internal security and today the
alleged threat is to the sovereignty and integrity of the country.

https://indianexpress.com/about/nrc/
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The National Crime Records Bureau (NCRB) started keeping a record of sedition cases in 2014
and every year has seen a spike in sedition cases. Figures for 2019 recently released by the
NCRB reveal a 30 per cent increase. Almost every state seems to have weaponised sedition as
a means of silencing critics. In an absolutely peaceful atmosphere, a teenager in Bengaluru
raised a particular slogan three times and this resulted in her arrest on charges of sedition. She
spent four months in jail before she was granted bail. Again in Karnataka, as many as 85
schoolchildren were interrogated by the police concerning a play in which a child recites what
the authorities found to be an objectionable dialogue. The mother of the child and the teacher
who oversaw the play were charged with sedition and arrested.

While it is important for each of us to exercise our fundamental rights within reasonable limits
laid down by law, there is a greater obligation on the establishment to ensure that the laws are
not misused or abused in such a manner that citizens are deprived of fundamental rights that
impact their liberty. It is time for the establishment to realise that the people of this country mean
well, and in any democracy, there are bound to be different points of view. These must be
respected — otherwise the fabric of our society might disintegrate, and fraternity, one of the key
words in the preamble to our Constitution, might just become another dead idea.

Edited excerpts from the BG Verghese Memorial Lecture delivered on October 12 by
former Supreme Court Justice Madan Lokur, organised by The Media Foundation
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AN INCOMPLETE SOLUTION: THE HINDU EDITORIAL
ON CENTRE BORROWING FOR STATES TO MEET GST
SHORTFALL
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The past week witnessed some forward, albeit inexplicably delayed, movement towards
breaking the deadlock between the Centre and States on bridging this year’s shortfall in cess
collections to recompense States for adopting the GST. Following a lack of consensus at a third
meeting of the GST Council on the issue last Monday, Finance Minister Nirmala Sitharaman
said States that had agreed to the Centre’s proposal could begin borrowing from the market. To
recap — the Centre had argued that just 1.1-lakh crore of the estimated 2.35-lakh crore shortfall
in GST cess inflows was due to GST implementation; the rest was due to COVID-19. States
could borrow 1.1-lakh crore with interest and principal payments to come from future cess
collections; or borrow the 2.35-lakh crore, but bear the interest from their coffers. By
Wednesday, 21 States had agreed to the Centre’s first option and were permitted to raise about
79,000 crore (0.5% of their gross State domestic product) as additional borrowing linked to their
acceptance of the option. On Thursday, however, the Centre changed tack and said it was now
willing to borrow the 1.1-lakh crore and lend it onward. Calling this an administratively easier
measure to ensure States do not end up borrowing at different interest rates, the Ministry
asserted this would neither increase the fiscal deficit nor the general government debt.

States and economists have welcomed this change of heart, especially as it helps bring in much
needed cash for States to fight the pandemic. However, it is odd that the ‘administrative ease’ of
the Centre borrowing and lending to States, had not struck North Block mandarins earlier —
given that the cess collection worries surfaced soon after the lockdown was imposed. Over the
course of the negotiations, States had urged the Centre to borrow and pay them, but the
Finance Ministry had repeatedly stressed that this would push up interest rates and upset its
fiscal math. Precious time could have been saved had the Centre made this offer earlier —
seven months into a year that has seen economic activity and revenue sources dry up, and
States have only received 20,000 crore from the GST cess. Kerala, which was considering a
petition in the Supreme Court with other Opposition-ruled States, has cooled off on the legal
route, but sought full payment of the 2.35-lakh crore shortfall this fiscal. On Friday, Ms.
Sitharaman wrote to Chief Ministers suggesting that the 1.1-lakh crore, in addition to the 0.5% of
GSDP borrowing, would give them 2.16-lakh crore, or almost 90% of the compensation shortfall.
Cash flow assurances aside, the Centre must now talk to States to ensure greater clarity on the
unanswered questions — including when the States will get the balance GST compensation.
That is imperative to sustain the fragile peace attained for now.
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world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.

Subscribe to The Hindu now and get unlimited access.
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INCLUSION OF THE WORD FRATERNITY IN PREAMBLE
IS OF HISTORIC IMPORTANCE AND CONTEMPORARY
RELEVANCE

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

Two months ago, Harsh Mander wrote in The India Forum of the significance of the word
“fraternity” in our Constitution’s Preamble. Reading the article nudged me to explore the story
behind that word’s inclusion.

Scholars have long noted a few milestones in the history of India’s constitution-making. A major
one was the 1931 “Fundamental Rights” resolution of the Indian National Congress. Meeting in
Karachi under the presidentship of Sardar Vallabhbhai Patel, the Congress resolved that “any
[future] constitution should include fundamental rights of the people such as freedom of
association and combination, freedom of speech and press, freedom of conscience and the free
profession and practice of religion”.

Furthermore, the resolution added, such a constitution should prohibit discrimination against
persons of any “religion, caste or creed in regard to public employment, office of power, and the
exercise of any trade or calling” and should rule out any “civic bar on account of sex”.

It should assure “equal rights to all citizens of access to and use of public roads, public wells and
all other places of public resort”. Also, the state was required, under the proposed constitution,
to observe “religious neutrality”.

There is evidence that close collaboration between Gandhi and Jawaharlal Nehru produced the
text of this consequential resolution, which Gandhi moved in Karachi in 1931. But it had the
approval also of Patel and of everyone else who counted.

Subhas Chandra Bose, for example, played an active part at the Karachi session. Also present
was Khan Abdul Ghaffar Khan and, we must assume, Abul Kalam Azad. Definitely present, too,
in Karachi were the passionate spirits of Bhagat Singh, Sukhdev and Rajguru, who had been
hanged a few days earlier in Lahore.

The “constitution” resolution, as this Karachi resolution may also be called, was thus adopted
during a landmark moment in our journey towards independence.

Another milestone on the journey to the Constitution was Ambedkar’s powerful 1936 text,
Annihilation of Caste, where he wrote: “What is your ideal society if you do not want caste, is a
question that is bound to be asked of you. If you ask me, my ideal would be a society based on
liberty, equality, and fraternity. And why not?”

In history’s light, it is thus Ambedkar who injects “fraternity” into India’s constitutional
conversation.

Seven months before Independence, in January 1947, the Constituent Assembly passed its
“Objectives Resolution”, which had been discussed from November 1946. This resolution
declared: “All people of India shall be guaranteed and secured social, economic and political
justice; equality of status and opportunities and equality before law; and fundamental freedoms
— of speech, expression, belief, faith, worship, vocation, association and action…”

https://indianexpress.com/article/explained/the-preamble-what-does-it-say-and-what-does-it-mean-to-india-and-its-constitution-6232014/?fbclid=IwAR3S1eJ0ZQ7EUhxfMC5fJlO1U70PqRo-BMEJhu8n4Kl25Z3X_5KQ8TVA2C4
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While these words bear a clear resemblance to the Preamble to come, they do not include the
word “fraternity”.

Two weeks after Independence, on August 29, 1947, the Constituent Assembly appointed a
Drafting Committee, with Ambedkar, the Law Minister in free India’s first cabinet, as chairman. A
Draft Constitution prepared by this Drafting Committee was the basis for the Constituent
Assembly’s deliberations on the Constitution.

The volumes entitled The Framing of India’s Constitution: Select Documents, edited by B Shiva
Rao and available online, contain much information about the Drafting Committee’s work. Page
484 of Volume III of this series shows the word “fraternity” in the draft preamble for the first time,
while providing minutes of the Drafting Committee’s meeting of February 6, 1948.

This date suggests that the inclusion of “fraternity” may have been connected to the
assassination of Mahatma Gandhi, which had occurred a week earlier.

Such a conclusion is strengthened by a letter that Ambedkar, writing as the Drafting
Committee’s chairman, addressed on February 21, 1948, to Babu Rajendra Prasad, president of
the Constituent Assembly. In this letter, Ambedkar said:

“The [Drafting] Committee has added a clause about fraternity in the preamble, although it does
not occur in the Objectives Resolution. The committee felt that the need for fraternal concord
and goodwill in India was never greater than now and that this particular aim of the new
Constitution should be emphasised by special mention in the preamble.” (p. 510 of The Framing
Of India’s Constitution: Select Documents, Vol. III, edited by B. Shiva Rao (Digital Library of
India Item 2015.278539).

If available, any record of discussions within the Drafting Committee that led to the inclusion of
“fraternity” in the eventual Preamble might throw additional light on the inference that Gandhi
may have contributed posthumously to it.

Nearly two years later, in his famous speech of November 25, 1949, to the Constituent
Assembly, Ambedkar would say: “Without fraternity, equality and liberty will be no deeper than
coats of paint.”

As Mander has pointed out, the Hindi for fraternity, bandhuta, sounds more inclusive than male-
centred “fraternity”. In any case, what the world’s present condition needs, namely bonding
between humans, may be more important than the alphabet letters that make up “fraternity”.

This article first appeared in the print edition on October 22, 2020 under the title “The
answer is fraternity”. The writer teaches at the University of Illinois at Urbana-Champaign
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REAL ESTATE: THE HINDU EDITORIAL ON CHANGES
TO J&K LAND LAWS

Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The
Preamble, Union & its Territories and The Citizenship

The changes in land laws in Jammu and Kashmir notified by the Centre on October 26 allow the
purchase of land by those who are not permanent residents of the Union Territory, for the first
time. Only permanent residents could purchase land in the erstwhile State, which was
reorganised as two UTs, J&K and Ladakh, in August 2019. One of the arguments against the
now nullified special status of J&K was that the restrictions on land transfers hampered
investments. J&K industrial policy had limited land holding of investors to designated enclaves.
The changes in land laws were logical steps to follow the end of the special status. Some
restrictions remain on the transfer of agricultural land for non-agricultural purposes, but this too
can be cleared by the district collector. The government has said the changes will encourage
investment and advance peace and progress in J&K. The argument that these changes would
help the people of the region might have been stronger if these were done in consultation with
them. The irony is that in all three regions — Jammu, Kashmir and Ladakh — there is strong
opposition to opening the land market to non-residents. Political parties in J&K too have
opposed the changes.

Free movement of people, and an integrated national market can advance development but
India’s governance structure accommodates fears and concerns of local populations in this
context in a measured manner. There are several States which have provisions to regulate
ownership and transfer of land under Article 371 of the Constitution. The Centre is expected to
announce new land laws for the UT of Ladakh before October 30, and it has promised to
“safeguard interests of the people” regarding “all issues related to language, demography,
ethnicity, land and jobs”. The Centre’s approach towards J&K has been marked by a lack of
trust, which has accentuated the alienation of large sections of the population. Fears of
deliberate demographic engineering have dominated politics in the Valley for long. After the
reorganisation of the State and the loss of its special status in 2019, the people of Jammu and
Ladakh also turned nervous on this question. Desirable as it may be, there is no point forcing a
particular path of development upon people. The situation is precarious also because of the
heavy hand of the state on political and civil society activities in J&K. The unilateralism that has
come to define New Delhi’s dealings with J&K is achieving little. There is no wisdom in pushing
through measures aimed to promote investment when the end result is political volatility. The
Centre’s policy towards J&K must be buttressed by a robust political process that enables
people’s participation and ensures stability with growth and development.
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We have been keeping you up-to-date with information on the developments in India and the
world that have a bearing on our health and wellbeing, our lives and livelihoods, during these
difficult times. To enable wide dissemination of news that is in public interest, we have increased
the number of articles that can be read free, and extended free trial periods. However, we have
a request for those who can afford to subscribe: please do. As we fight disinformation and
misinformation, and keep apace with the happenings, we need to commit greater resources to
news gathering operations. We promise to deliver quality journalism that stays away from vested
interest and political propaganda.

Dear subscriber,

Thank you!

Your support for our journalism is invaluable. It’s a support for truth and fairness in journalism. It
has helped us keep apace with events and happenings.

The Hindu has always stood for journalism that is in the public interest. At this difficult time, it
becomes even more important that we have access to information that has a bearing on our
health and well-being, our lives, and livelihoods. As a subscriber, you are not only a beneficiary
of our work but also its enabler.

We also reiterate here the promise that our team of reporters, copy editors, fact-checkers,
designers, and photographers will deliver quality journalism that stays away from vested interest
and political propaganda.

Suresh Nambath

Please enter a valid email address.

From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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